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Meet Your Facilitator

Chantelle Cleary, J.D.
Senior Consultant

Chantelle Cleary is a nationally-recognized subject-matter expert in
Title IX and related fields. She has more than 10 years of experience
in the investigation and adjudication of sexual and interpersonal
violence. She lectures extensively at universities and conferences
throughout the U.S. on Title IX, VAWA, harassment, and implementation
of best and emerging practices. Prior to joining Grand River Solutions,
Chantelle served as the Director for Institutional Equity and Title IX at
Cornell University, and before that as the Assistant Vice President for
Equity and Compliance and Title IX Coordinator at the University at
Albany. In these roles, she provided direct, hands-on experience in the

fields of Title IX, civil rights, employment law, and workplace and

academic investigations. Her responsibilities included focusing on
diversity efforts, sexual assault prevention and training, affirmative
action, and protecting minors on campus.




Grand River Solutions, Inc.

About Us

Grand River Solutions provides Title IX, equity, and Clery Act consulting
services. Together, our experts have decades of direct, on-campus experience
at both small and large, public and private institutions. This practical expertise
derived from years of hands-on experience enables our team to offer
customized solutions unique to your educational institution’s needs. Grand
River has a suite of creative, cost-effective and compliant solutions to help

schools meet their needs in innovative ways.



Training required for Hearing Officers (and oth@si include best

practices for:

 Utilizing trauma-informed principles @r nt-centered frameworks;

« Addressing bias and increasing ace§s/ ity for students through the use
of an anti-oppression framew

* Principles related to providi ma-informed and culturally responsive
processes and proced 5

« Being gender-resp LQﬁut not reliant on gender stereotypes; and

Oregon ORS
§350.253

* Recognizing an ting for the unique needs of individuals who
identify as |egby ay, bisexual, transgender, gender nonconforming or
gender ngnbi :

As us s section:

i-oppression,” “culturally responsive,” “gender-responsive” and
Q\ trauma-informed” shall be defined by each institution of higher

education in consultation with the recognized student government of
the institution.
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Title IX of the Education Amendments Act of 1972

"No person in the United States shal!, on the basis of sex, be excluded from participationin, be
denied the benefits of, or be subjected to discrimination under any education program or activity

receiving Federal financiai assistance.”



Sexual Harassment: Section 706.30%
e or more of

Sexual harassment means conduct on the basis of sex that satis@

the following: O

(1) An employee of the recipient conditioning the provision of an aid, benefit, or
service of the recipient on an individual's participation in unwelcome sexual
conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal access
to the recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as
defined in 34 U.S.C. 12291(a)(10), “"domestic violence” as defined in 34 U.S.C.
12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).




Covered
Geography

Includes locations, events, or circumstances over which
the recipient exercised substantial control over both
the respondent and the context in which the sexual
harassment occurs, and also includes any building
owned or controlled by a student organization that is
officially recognized by a postsecondary institution.

On campus or in a building owned or controlled

Off-campus incident that occurs as part of the
Institution's operations

Institution exercised substantial control over the
respondent and the context of alleged sexual

harassment that occurred off campus pursuant to §
106.44(a); or

the incident of sexual harassment occurs at an off-
campus building owned or controlled by a student
organization officially recognized by a
postsecondary institution



Off campus conduct, even if it has an
Not impact on the educational program or

activity;
Covered

Conduct that occurs outside of the
United States.




Covered Individu
Eligibility for Title IX’s Pr

“At the time of
be participati

plicant
@Accepted/Hired

Enrolled/Employed

ns

in,s!ormal complaint, a complainant must

r attempting to participate in the
m or activity of the recipient with which the
nt is filed.” 34 C.F.R. § 106.30




Title IX Application Post I\/Ia%ZOZO

Regulations &
K

Requiiad identity

Ed Program or

Apply 106.45
Activity

Procedures

Type of Conduct

« (Complainant is
participating or
attempting to
participate in the
Ed Program or
activity

* On campus

« Campus Program,
Activity, Building,
and

Required Response:

Section 106.45
Procedures

* |n the United
States




Conduct Falling S
Outside the D
Scope of Title IX \S\\O Sexual

harassment
Abroad

> Apply other institutional policies a Title IX

and procedures A@Q\ .

» Ensure that those policies and
. . \ Quo
procedures are complaint chhQ\ Between
VAWA/Clery, other interse@ Students
federal and state laws

g
X

Severe or
Pervasive,
only



Actual Notice

A Narrowed Scope of Institutional Responsibility

Institution “Actual knowledge”

notice, e.g., Title IX Coor

must \/
respond O
when it of “sexual harassment” (as %

newly defined Q\
has: Y ) Q/

eop \ “Includes locations, events, or circumstances over which the recipient exercised substantial
that occurred within t'@ control” over the respondent and the context in which the sexual harassment occurred
school’s “educatio

program or acti

When “an official of the E@t ho‘has authority to institute corrective measures” has

Fact specific inquiry focused on control, sponsorship, applicable rules, etc.

againsta in the
(so, notin

Unite ,
stud d context)



Receipt of Renort

Outreach/Respcunse from Title IX Coordinator
® ® \ /
Initial O 9
Res po n se Support Measures, whether or not Formal Complaintis filed
Requirements

Options for Resolution




Procedural Requirements for Ingstigations

NOTICE TO BOTH
PARTIES

«
O
\%
<O

EQUAL AN ADVISOR a WRITTEN
OPPORTUNITY TO CHOQOI NOTIFICATION OF

PRESENT EVIDENCE @

MEETINGS, ETC,
AND SUFFICIENT
TIME TO PREPARE

O

OPPORTUNITY TO
REVIEW ALL
EVIDENCE, AND 10
DAYS TO SUBMIT A
WRITTEN RESPONSE
TO THE EVIDENCE
PRIOR TO
COMPLETION OF
THE REPORT

REPORT
SUMMARIZING
RELEVANT EVIDENCE
AND 10 DAY REVIEW
OF REPORT PRIOR
TO HEARING



Procedural Requirements for Hea%ngs

Must be live, but can be conducted remotely /QO
No Compelling participation \9

Standard of proof used may be preponderance of Qdence or clear and convincing;
standard must be the same for student and employee matters

Cross examination must be permitted an@b\e conducted by advisor of choice or provided
by the institution \

Decision maker determines reIev®2\questions and evidence offered

Exclusion of Evidence if no @xamination

Written decision muga issued that includes finding and sanction



EHHE Space $%
O

£ rech |bq§«
g«’ ec n%
What do we %O

nEEd tO dO Iear & Comprehensive Procedures
all of this? N\
Q\S'i Staff

9 Expertise and Confidence
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The Infrastru&\t‘@% for Compliance
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Why does it
matter?

Q‘ Determine :
Review and : Make QQ/ Responsibility/ Determme
Findings L Sanction
Assess Facts : Findings of | Remed
@ Responsibility and Rremedy

X



The Essential Elements of All Hearings

Clear Procedures \S&\O
Due/Fair Process COO\/

Fair, Equitable, and Neutrﬂ@Q\
Consistency @

Trauma Informec§~$<>

Well Trained@?;onnel



Clear Procedures

The Process

 Pre-hearing process, submission of evidence, opening statements, other
statements, closing statements, findings, impact statements, etc.

The Players

« The roles of all participants

The Evidence

 Relevancy, exclusions, tinhing of submission, how to submit, who decides, etc.

The Outcome

e Deliberations; motice; manner and method communicated.






Considerations for the Physical Space

»
» Room location and set-up 0’\\
» Entrances, exits, and ity

» Privacy screens & itions

N

» Technology ®

> HaIIway@ ol

> Sp??\%? extra visitors




Hearing Room Configuration
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Remote Participation

- In whole or in part? \:

. Communication con5|derat|o 0
. Chat function or emails

. Private consultation I@Lce)n parties and

advisors

. Use of breakout@
o Communlc nsiderations

- Practice
. Conn Q&}Conﬂderatlons




Other Considerations
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e
N
\Y%
Roles and Re&gﬁ?\sibilities
NS




Hearing Participants &
the person bringing the complalnt O

the person againstwhom t c\émt has been filed

will conduct cross e on; role varies depending on school

sum a&@avestlgatlon answersquestlons

n the room only when answering questions

O(oordlnates all aspects of the hearing, ensures a fairand equitable hearing
process, acts as a resource for all participants

@ makes decision as to whether policy was violated

assists with the logistical coordination of the people, the space, technology, etc.



The Players

Hearing Advisors

- Will conduct
examination/cross

Roles
- Training/Qualifications

Communicating their
role

Enforcing theigrolé



The Players

Support Person

- Optional
. Silent
- Roles

- Communicating their
role

. Enforcing their rqle



The Players
The Coordinator/Chair
Oversees the Process \
Maintains order/decorum
Supports the panel
Makes ruling \
- Voting or non-voting
- Writes the decision @

« Trained




The Players O$%
The Decision Makers \S\\

. Fact finders

- Can not be Title IX Q@Q\

Coordinator, investigator, o N
appeal person é\

- One person or a paneé@

Number of paneli
- Recruitment tention



Other Considerations
Panel

» Number of panelists?

> Must finding be
unanimous?

> Internal, external, or
some combination?

> Recruitment and
Retention

> Training



The Players

The Sanctioner

» Attends the hearing?
> Training required




General Cou

O
Who ic Parents\/\S&
NOT
~ thge Stu@&ht nhewspaper
Hearing? Qﬁterested faculty

$ Title IX Coordinator
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Final Rule
§106.45(b)(1)(iii)

The grievance process must
require that any individual
designated by the recipient as
Title IX Coordinator, investigator,
decision maker, or facilitator of

informal resolution not to have Qs

conflict of interest or bi@

1. For or against com ts or

respondents r%ly, or
2. An individu lainant or
res dent

P

X

JJ



Final Rule
€L §106.45(b)(1)(iii)

Title IX Coordinator, investigator,
decision maker, or facilitator of
informal resolution must receive
training on...how to serve
impartially, including avoiding
prejudgment of the facts at issue A
conflict of interest, and bias. ThiQ\
training material may not r

and adjudicati
omplaints of s




Impermissible Bias AN
\/\5
O
o

Making a decision, determinatiﬁ@g\ﬁnding that is based on
something other than the e@nce and specific facts of the case.

?\
X



S
|| What Constitutes Bias? «\Q$
O

\_

4 @’ R
Fact specific, objective inquiry based in C@%n sense
- K& <
Includes: ®
y

« Decision making that i unded in stereotypes

« Different treatm@ed on a person sex or other protected
characteristic



Conflict
of
Interest




S
O
Re '\ythat the Title IX professional

% from making a judgement on
inéividual facts, the allegations, or

Avoiding
hether a policy violation occurred until

III Prejuc'g ment A@ they have had the opportunity to
Of the FaCtS ® consider all of the evidence.

O
&




S

Not influenced conflict of interest

itted to decisions based on an objective
ideration of all of the facts and evidence

An Impartial
Grievance K
Process Is... &

Reliable and accurate

Legitimate

Truth Seeking




Pre
-H
W earing \S&\O$CO
hat should gﬁ\/
RN |
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@Q\?\ vance of the he

04




QO Logistics



The Parties and their Advisors, and the
Withesses é’v

mmmmw Pre-hearing instructions
NS

« Via conference or meeting O\/

* In writing

4
e Oct expectations
\
- Format Q\

* Roles of the parties

« Participation $O
« Evidence ?\
* Decorum Q\

« Impact of n@llowing rules




O\ Review evidence and report

2z Review applicable poIi@ﬁ)cedures

m Preliminar ar@s of the evidence

T h e D e C I S I O n v teagreas for further exploration
Maker(s) Q,@

Q\ Develop questions of your own

'.,.' Anticipate the party’s questions

A Anticipate challenges or issues







Opening
Instructions by
the Chair

- Set the stage
&

- Reiterate charges
- Reiterate rules and exp ns

- Reiterate logistics ?@le day

This should be scr@ and used consistently.

O



&
Opening Statements \S\\O
O\/
« Permitted, but not required 6

« Policy should include purpose an
- If permitted, consider

« Requiring submission @o hearing
«  Word limit 0
« Time limit

?\
. @Q\



Testimony S $C,>

Procedures should be clear about: \S&\
\/

Order of/parties and witnesses
. Could simply leave this up to the d@on maker

Order of examination %
. Questioning by the decisi%%e er

. Cross examination by t visor
- Will the advisor be itted to question their own party?
- Will there be a s round of questioning?

Consistency @ential. Consider putting this all in your
proceduresCQ



Cross Examination O$%
Who does it? \S\\

- Must be conducted by the ad@

- |If party does not appear or‘d&e
and cross

. |If party does not h adV|sor Institution must provide one

g
X

ot participate, advisor can appear



Cross Examination Og%
Permissible Questions \

. Questions must be relevant

- Not relevant AQ/Q\

- Duplicative questions
- Questions that att
- Complaina
- Privilegedit
- Me

o elicit information about
r sexual history
rmation

E>

Ith



Cross Examination O$%
Role of the Decision I\/Iaker\S\\

\%
&
- Rulings by Decision I\/IakﬁerSa{g(ed

- Explanation only reoq where question not permitted



Cross Examination O$%
Impact of Not Appearing \S\\

- Exclusion of all statements of arty

- Exception- DOE Blog \A
- What if a party or wit s%ppears, but does not answer all

questions? $
g
X



Closing Statements \S\
O\/

Qfo

- Permitted, but not required S@}\s%pe

- Policy should include purpo

- If permitted, consider

- Time limit 0
- Submission b\ WYg after the hearing



Common Challenges

Non-appearance by a party or WIEDQ@\/

Non-appearance by an advis
Party attempts of offer ev &or the first time at the hearing.

Party or witness appea@u declines to answer some (or all)
guestions

Disruptions $0
Maintainin corum
oS



Tips for Increasing Efficiency $%
O

01

Be prepared Have an Have back up plans

experienced cihair for technology
S




Being Trauma-Informed

Training your panel/adjudicators

 Asking questions

« Asking "why" O\/
» Filtering questions of the parties %

Preparing parties

o . _— N\
 Reviewing the mvestlgatlor®rt
« Sharing their story agaje

» Answering questions ”

Apply trauma n'oimed practices to ALL participants







Something (including
testimony, documents, taqgibte

objects) that tends tp-Rxgve or
disprove the exh%y@ of an
a

Evidence O
\Q$

alleged fa thing
presented e senses and
offered ve the existence



Types of
Evidence

X

-

Direct Evigg
Evidence that is based sonal knowledge or

observation and th& , proves a fact without

~

mfeg r presumption.

\_
7

S

chmstantlal Evidence

Evi @g ased on inference and not on personal
knowledge or observation.

/
N\

Corroborating Evidence

Evidence that differs from but strengthens or
confirms what other evidence shows

/
N\




Frequently Gathered Evidgace

O
\
N



Some Other
Evidentiary Issues

« Character evidence

- Polygraph examinations
« SANE reports

« Articles from journals

« Past conduct of complainant,

respondent

- Unlawfully obtained evidence




Evaluating the Evidence

Is it relevant?
Evidence is relevant if it has a tendency to make a material fact moge ss likely to be true.
Y 4

A 4

Is the item what it purporS t8 bé?

Is it credible?

SAIQI\ cing?

s it reliable?
&ou trust it or really on it?

A 4

What weight, if any, should it be
\/ Weight is determined by the finder of fact!




Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion — it is

“of consequence”

Tends to make a fact more or less probable
than it would be without that evidence




Relevance is Not...

Strength of Believability of
the evidence the evidence

Based on type
of evidence:
circumstantial,
direct

Based on
complicated
rules of court



Assessing Authenticity

Investigating the products of the investigation




Assessing Reliability &
o5



° ° oge &
Assessing Credibility «\O
O

No formula exists, but consider the IGQIing:
> opportunity to view @Q\

ability to recall

motive to fabricate \

plausibility Q\

consistency 0

character, backg @experience, and training
coaching &

Your own @ nd limited experience

YV VV VYV VYV VYV VY



Credibility Versus Reliability

Reliable Evidence

« | can trust the consistency of the person’s account gf their truth.
* |t is probably true and | can rely on it. O

Credibility

« | trust their account based on theix telie and reliability.
« They are honest and beIievabIeQ\

* It might not be true, but ;’@orthy of belief.

* It is convincingly true.
« The witness is si :?ﬁd speaking their real truth.

<h



y

tesiﬁ'
- ony.

&










Weighing the Evidence & M A
Determination \
OO
O
S

1) Evaluate the relevant evidenc %-U,ected to determine what weight,
if any, you will afford that @ evidence in your final

determination; \
2) Apply the standard o %B and the evidence to each element of

the alleged policy lon;
3) Make a determ; ﬁ\%n as to whether or not there has been a policy

violation.
C;%



Preponderance of the $%
Evidence O
SO
\Y%

e More likely than not %O

e Does not mean 100% true or accurate

A finding of responsibility = Ther, stufficient
reliable, credible evidence to:g@ a finding,

uE

by a preponderance of the e e, that the
policy was violated Q\

e A finding of not resp le’= There was not
sufficient reliable, cre evidence to support
a finding, b?/ a pr, erance of the evidence,
that the poli §Vlolated

O



S
Policy Analysis Q$

- Break down the policy into 6<>\/

elements

element to which they

O
&

- Organize the facts by the ;Qg\



Allegation: Fondling Q2
<O
O
Fondling is the: O\/

1. touching of the private body par ther person
2. for the purpose of sexual griﬁ/
3. without the consent of th
1. including mstance& the victim is incapable of giving consent

because of their @ r because of their temporary or permanent
mental inca@




Analysis Grid

Touching of the private Forthe purpose of Without consent dueto lack

body parts of another sexual gratification of capacity
person

Undisputed- Complainant Respondent U’ 5omplainant- drank more than
and Respondent Agree ~ acknowledges a % 12 drinks, vomited, no recall
that there was contact admits this el ' Respondent- C was aware
between Respondent’s their statementiw and participating
hand and Complainant’s investig@é. Witness 1- observed C vomit
vagina. Witness 2- C playing beer

. e hooking up. pong and could barely stand

plainant started Witness 3- C drunk but

V%i sing me and was really seemed fine
into it. It went from there. Witness 4- carried C to the
Q Complainantguided my  basement couch and left her
hand down her pants...” there to sleep it off.



Apply Preponderance Standard to Each
Element

Touching of the private Forthe purpose of Without consent dueto lack

body parts of another sexual gratification of capacity
person

Undisputed- Complainant Respondent U’ 5omplainant- drank more than
and Respondent Agree ~ acknowledges a % 12 drinks, vomited, no recall
that there was contact admits this el ' Respondent- C was aware
between Respondent’s %« and participating

Witness i

Witness
pong an(
) Witness
was really seemed
into it. It went from there. Witness 4- carried C to the
Complainantguided my  basement couch and left her
hand down her pants...” there to sleep it off.




Final Report S
o

The allegations «\
Description of all procedural s%@
Findings of fact O
Conclusion of applicatior@ﬁacts to
the policy Q)

Rationale for each Qégation— Show

your work! \9,
Sanctions anghbRemedies
Procedur, appeal






During the @ ng, Witness 1 appears.
Witness eng-answers all relevant questions by
ion maker, the Complainant’s

, and the Respondent’s advisor. After

s by both advisors, the Decision maker

s a second round of questions. Witness 1,
who is now tired and frustrated, refuses to
answer any of the Decision Maker’s follow up
guestions.

Can the Decision Maker rely upon/consider
the statements of Witness 1?



;6
Scenario 2A O
\5/\\

Respond @Yrovides a polygraph report

to investigators wherein it is concluded

th ondent is not being deceptive
Q\ denying the allegations.

@ A. The investigator determines the report
Q\?‘ is irrelevant. Must the investigator share
CQ the report with the decision maker?



S

Scenario 2B Q$
SO

Respond @ rovides a polygraph report
to inv t%htors wherein it is concluded
th ondent is not being deceptive
denying the allegations. The
lygrapher appears and declines to

;0 answer all questions posed on cross by

Complainant’s advisor.

B. Can the decision maker consider the

answers to other questions during the
hearing? The report?



S

Scenario 2C Q$
SO

Respond @ rovides a polygraph report
to inv t%ators wherein it is concluded
th ondent is not being deceptive
denying the allegations. The
lygrapher appears and answers all

;0 relevant questions on cross.

B. Must the Decision Maker find
Respondent not responsible because of
the findings in the report?



Scenario 3

Complainant provides of a sexual
assault forensic ex@v he record, the nurse
notes that Compla t had bruising on her
inner thighs a asions on her cervix. The

nurse does pear at the hearing.
Complai ifies and fully submits to cross. In
her t ny she states that she saw bruises

the injuries to her cervix.

50 Can the DM consider evidence of the inner

thigh injuries?

2. Can the DM consider evidence of the

injuries to C’s cervix?



N,
Scenario 4 \Q$
N

Respond @years at the hearing with
Witn Respondent would like Witness

7 ?% ide information testimony about
essages between them and
mplainant that indicate that
$0 Complainant has made the allegations up.

1. Can the DM hear from Witness 7 at

CQQ\?\ the hearing?



Questions?

Email Us Follow Us

info@grandriversolutions.com E1 @GrandRiverSols
£ m Grand River Solutions




©Grand River Solutions, Inc, 2020. Copyrighted
material. Express permission to post training materials
for those who attended a training provided by Grand
River Solutions is granted to comply with 34 C.F.R. 8§
106.45(b)(10)(i)(D). These training materials are
intended for use by licensees only. Use of this material
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